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G e n e r a l  T e r ms   a n d  C o n d i t i o n s  o f  S a l e

(a)	� These terms and conditions of sale (these ”Terms“) are the only 
terms that govern the sale of cross-laminated timber panels and 
related customized goods (”Products“) and services (”Services“) 
by KLH US Holding Corp., with its principal address at 1500 
Broadway, Suite 1902, New York, NY 10036 (”Company“) to the 
buyer named on purchase order or order confirmation accompa-
nying these Terms (”Customer“). Notwithstanding anything her-
ein to the contrary, if a written contract signed by both parties is in 
existence covering the sale of the Products and Services covered 
hereby, the terms and conditions of said contract shall prevail to 
the extent they are inconsistent with these Terms.

(b)	� All purchase orders are subject to written acceptance by Compa-
ny. Company’s quotation, purchase order confirmation, or invoice, 
as the case may be (the ”Sales Confirmation“) and these Terms 
(collectively, this ”Agreement“) comprise the entire agreement 
between the parties and supersede all prior or contemporaneous 
understandings, agreements, negotiations, representations and 
warranties, and communications, both written and oral. The-
se Terms prevail over any of the Customer’s general terms and 
conditions of purchase regardless of whether or when Custo-
mer has submitted its purchase order or such terms. Fulfillment 
of Customer‘s order does not constitute acceptance of any of 
Customer‘s terms and conditions and does not serve to modify 
or amend these Terms. In case of a conflict between these Terms 

and the terms in the Sales Conformation, the terms of the Sales 
Confirmation shall govern. 

(c)	� Unless otherwise set forth in Company’s quote, all quotations for 
Products are valid for a period of 3 (three) months from the date of 
issue. Subsequent modifications in quantity or quality, if such are 
requested by Customer, will cause a modification of the quoted 
price. Drawings and samples enclosed with any quotation remain 
the property of Company. All drawings and samples shall be trea-
ted confidentially by Customer and must be returned to Company 
after usage.

(d)	� Customer acknowledges and agrees that the Products are custo-
mized products tailored specifically for each Customer. Purchase 
orders submitted by Customer and accepted by Company and 
quotes submitted by Company and accepted by Customer are non-
cancelable and require Company’s written consent, at Company’s 
sole discretion. Customer shall bear all costs associated with the 
cancellation or modification of the Order. 

(e)	� Notwithstanding anything to the contrary contained in this Ag-
reement, Company may, from time to time change the Services 
without the consent of Customer provided that such changes do 
not materially affect the nature or scope of the Services, or the fees 
or any performance dates set forth in the Sales Confirmation.

2 . 	 P r i c e

3 . 	 T e r m s  o f  P a y m e n t

(a)	� Products’ prices (“Price”) will be governed by special price quotes 
made to Customer in writing in Company’s quote. All price quo-
tations are DAP Customer’s designated site (per Incoterms 2020) 
(the “Delivery Point”). Changes in price and quantity made by 
Company in the range of plus or minus five percent (5%) of the 
price or quantities agreed upon in the Sales Confirmation shall be 
deemed accepted by Customer. 

(b)	� Customer agrees to reimburse Company for all reasonable travel 
and out-of-pocket expenses incurred by Company in connection 
with the performance of the Service unless otherwise set forth in 
the quote.

(c)	� All Prices are exclusive of all sales, use, and excise taxes, and any 
other similar taxes, duties, including but not limited to import  

taxes or tariffs, and charges of any kind imposed by any Govern-
mental Authority on any amounts payable by Customer. Customer 
shall be responsible for all such charges, costs, and taxes; provided 
that, Customer shall not be responsible for any taxes imposed on, 
or with respect to, Company’s income, revenues, gross receipts, 
personal or real property, or other assets. 

(d)	� Company may without notice to Customer increase the price of 
the Products by the amount of any new or increased tax, duty (ex-
cluding franchise, net income and excess profits taxes) or tariff 
which Company may be required to pay on the manufacture, sale, 
transportation, delivery, export, import or use of the Products or 
the materials required for their manufacture or which affects the 
cost of such materials.

(a)	� Unless otherwise set forth in Company’s Sales Confirmation, Cus-
tomer shall pay thirty percent (30%) of the invoiced Price by wire 
transfer in immediately available funds to the bank account desi-
gnated in Company’s invoice on the first business day following 
receipt of Company’s invoice by Customer as a down payment 
(“Down Payment”).  Sixty percent (60%) of the invoiced Price shall 
be paid by wire transfer in immediately available funds to the bank 
account designated in Company’s invoice on the first business day 
following Company’s notification to Customer that production will 
begin in two (2) weeks (the “Production Notice”). The remaining 
ten (10%) percent of the invoiced Price shall be paid in the same 
manner on the first business day following the delivery of the Pro-
ducts at the Delivery Point. These payment terms shall only apply 
on the condition that Customer has obtained secured financing 
via credit insurance or presentation of an irrevocable banker’s 
payment guarantee. Otherwise, Customer shall prepay the Price 
in full prior to delivery. If delivery of the Products at the Delivery 
Point has been delayed by the Customer or the reason for the delay 
falls within the Customer’s responsibility, the remainder of the Pri-
ce shall be paid within fourteen (14) days after Company notifies 
Customer that Products are ready for dispatch.

 
(b)	� Customer shall pay interest on all late payments at the rate of 1.5% 

per month or the highest rate permissible under applicable law, 

calculated daily and compounded monthly. Customer shall reim-
burse Company for all costs incurred in collecting any late pay-
ments, including, without limitation, reasonable attorneys‘ fees. In 
addition to all other remedies available under these Terms or at 
law (which Company does not waive by the exercise of any rights 
hereunder), Company shall be entitled to suspend the delivery of 
any Products or performance of any Services and stop Products in 
transit if Customer fails to pay any amounts when due hereunder 
and such failure continues for 7 days following written notice the-
reof.

(c)	� Company may without notice change or withdraw extensions of 
credit at any time. 

(d)	� Company shall have the right of recoupment with respect to all 
amounts Customer owes to Company and all amounts Customer 
owes to Company under this Agreement.  

(e)	� Customer does not enjoy a right of set-off and any circumstances 
and shall not withhold payment of any amounts due and payable 
by reason of any set-off of any claim or dispute with Company, 
whether relating to Company‘s breach, bankruptcy, or otherwise.

1 . 	 App   l i c a b i l i t y
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G e n e r a l  T e r ms   a n d  C o n d i t i o n s  o f  S a l e

5 . 	 S e c u r i t y  I  n t e r e s t

(a)	� As collateral security for the payment of the purchase price of the 
Products, Customer hereby grants to Company a lien on and first 
priority security interest in and to all of the right, title, and inte-
rest of Customer in, to, and under the Products, wherever located, 
and whether now existing or hereafter arising or acquired from 
time to time, and in all accessions thereto and replacements or 
modifications thereof, as well as all proceeds (including insurance 
proceeds) of the foregoing. The security interest granted under 
this provision constitutes a purchase money security interest un-
der the New York Uniform Commercial Code. Such Interest shall 
remain in force until payment in full of the entire purchase price 
for the Products and any other amounts due to the Company by 
Customer.

(b)	� If so requested by Company, the Customer shall deliver to Com-
pany, in form and substance satisfactory to Company, and duly 
executed as required by Company, financing statements and other 
security interest perfection documentation in form and substance 
satisfactory to Company, duly filed under the UCC in all jurisdic-
tions as may be necessary, or in Company’s opinion, desirable, to 
perfect Company’s security interest and lien in the Collateral, in 
order to establish, perfect, preserve and protect Company’s se-
curity interest as a legal, valid and enforceable security interest 
and lien, and all property or documents of title, in cases in which 
possession is required for the perfection of Company’s security in-
terest.

6 . 	 C u s t o m e r ‘ s  A  c t s  o r  O  m i s s i o n s

	� If Company‘s performance of its obligations under this Agreement 
is prevented or delayed by any act or omission of Customer or its 
agents, subcontractors, consultants, or employees, Company shall 
not be deemed in breach of its obligations under this Agreement 
or otherwise liable for any costs, charges, or losses sustained or 
incurred by Customer, in each case, to the extent arising direct-
ly or indirectly from such prevention or delay. Customer shall be 
liable and reimburse Company for any costs, charges, or losses 
suffered as a result from a Customer caused delay. If Customer 
wrongfully rejects or revokes acceptance of the Products or fails to 
make payment due on or before delivery or repudiates all or part 

of the contract for any Products shipped, Company may withhold 
delivery, or stop delivery of Products or cancel the contract and/
or request and/or sue for damages at Company‘s sole option. If 
Customer causes a delay in the delivery of Products or any part 
thereof, Company, at its exclusive option, may extend the period 
of delivery by a period reasonable in consideration of the circum-
stances, and, if the delay causes Company inconvenience, Com-
pany has the right to cancel the delivery of the Products whose 
delivery is delayed. Company reserves the right to recoup any 
expenses incurred or damages suffered by Company as a result of 
such delays.

4 . 	 Del i v er y  of  Pr odu ct s a nd Per for m a n ce of  Ser v i ce s

(a)	� The Products will be delivered within a reasonable time after the 
receipt of Company’s purchase order conformation or acceptance 
of Company’s quote by Customer, unless otherwise set forth in 
Company’s Sales Confirmation. Company shall not be liable for 
any delays, loss, or damage in transit. All delivery dates are appro-
ximate; time shall not be of the essence. 

(b)	� Partial deliveries are allowed, and Company shall have the right to 
submit separate invoices for each shipment. 

(c)	� Unless otherwise set forth in Company’s Sales Confirmation, 
Company shall deliver the Products DAP (per Incoterms 2020) 
Customer’s site (the ”Delivery Point“) using Company‘s standard 
methods for packaging and shipping such Products. Title and risk 
of loss with regards to the Products shall pass to Customer upon 
delivery at the Delivery Point, cleared for import but not unloaded 
from the means of transport. 

(d)	� Customer will be invoiced for and shall pay all freight, transporta-
tion, shipping, insurance and handling charges, duties, and taxes, 
including any applicable VAT, sales, personal property, ad valo-
rem, and other taxes, duties, levies or charges imposed by any 
governmental authority, irrespective of whether applicable law 
makes such items the responsibility of the Customer or seller, but 
excluding any taxes payable by Company with respect to its net 
income.

(e)	� If for any reason Customer fails to accept delivery of any of the 
Products on the date fixed pursuant to Company‘s notice, or if 
Company is unable to deliver the Products at the Delivery Point 
on such date because Customer has not provided appropriate in-

structions, documents, licenses or authorizations: (i) risk of loss 
to the Products shall pass to Customer; (ii) the Products shall be 
deemed to have been delivered; and (iii) Company, at its option, 
may store the Products until Customer picks them up, whereupon 
Customer shall be liable for all related costs and expenses (inclu-
ding, without limitation, storage, and insurance). 

(f)	� Company shall use reasonable efforts to meet any performance 
dates to render the Services specified in the Sales Confirmation, 
and any such dates shall be estimates only.

(g)	� With respect to the Services, Customer shall (i) cooperate with 
Company in all matters relating to the Services and provide such 
access to Customer‘s premises, and such office accommodation 
and other facilities as may reasonably be requested by Company, 
for the purposes of performing the Services; (ii) respond promptly 
to any Company request to provide direction, information, appro-
vals, authorizations, or decisions that are reasonably necessary 
for Company to perform Services in accordance with the requi-
rements of this Agreement; (iii) provide such customer materials 
or information as Company may reasonably request to carry out 
the Services in a timely manner and ensure that such customer 
materials or information are complete and accurate in all material 
respects; and (iv) obtain and maintain all necessary licenses and 
consents and comply with all applicable laws in relation to the Ser-
vices before the date on which the Services are to start. Company 
has the right to provide the Services through a third-party service 
provider hired by Company in its sole discretion to perform the 
Services owed to Customer. 
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G e n e r a l  T e r ms   a n d  C o n d i t i o n s  o f  S a l e

7. 	 I n s p e c t i o n  a n d R   e j e c t i o n  o f  N  o n c o n f o r m i n g 	
	 P r o d u c t s

(a)	� Customer shall inspect the Products upon 5 days of receipt of the 
Products at the delivery Point or upon 5 days of complete instal-
lation by the Company, if installation services are owed under 
the Sales Confirmation (”Inspection Period“). Customer will be 
deemed to have accepted the Products unless it notifies Company 
in writing of any Nonconforming Products during the Inspection 
Period and furnishes such written evidence or other documenta-
tion as reasonably required by Company. ”Nonconforming Pro-
ducts“ means only the following: Product shipped is different than 
identified in the Sales Confirmation; it does not materially comply 
with the specifications, or contains a material defect in material or 
workmanship. 

(b)	� If Customer timely notifies Company of any Nonconforming Pro-
ducts, Company shall, in its sole discretion, (i) repair or replace 
such Nonconforming Products with conforming Products, or (ii) 
credit or refund the Price for such Nonconforming Products, to-

gether with any reasonable shipping and handling expenses incur-
red by Customer in connection therewith. At Company’s request, 
Customer shall ship, at its expense and risk of loss, the Nonconfor-
ming Products to Company‘s facility as determined by Company 
in its reasonable discretion. If Company exercises its option to 
replace Nonconforming Products, Company shall, after receiving 
Customer‘s shipment of Nonconforming Products, ship to Custo-
mer, at Company’s expense and risk of loss, the replaced Products 
to the Delivery Point. 

(c)	� Customer acknowledges and agrees that the remedies set forth in 
Section 7(b) are Customer‘s exclusive remedies for the delivery of 
Nonconforming Products. Except as provided under Section 7(b), 
all sales of Products to Customer are made on a one-way basis 
and are customized Products specifically made for Customer and 
Customer has no right to return Products purchased under this 
Agreement to Company.

8 . 	 L i m i t e d  W a r r a n t y

(a)	� Unless otherwise set forth in Company’s Sales Confirmation, 
Company warrants to Customer that for a period of six (6) months 
from the date of delivery of the Products at the Delivery Point, or 
if applicable, installation, (”Warranty Period“), that such Products 
will materially conform to the specifications set forth the Sales 
Confirmation or Company’s published specifications in effect at 
the time pf purchase and will be free from material defects in ma-
terial and workmanship, provided the Products are used for the 
purpose intended, have been installed in a professional and skilled 
manner, and are maintained, handled, and cared for in accordance 
with the written instructions and manuals supplied by Company 
or the manufacturer of the Products. Defects caused by inadequa-
te installation, maintenance, or repairs or repairs carried out wit-
hout the written consent of Company are not covered under this 
Limited Warranty. Deviations that are customary in the trade or 
minor deviations that are common for technical reasons shall be 
no defects hereunder and are excluded from this Limited Warran-
ty.  

(b)	� The warranty in Section 8(a) is provided in lieu of all express or 
implied warranties, and Company specifically disclaims any and 
all implied warranties of merchantability or fitness for a particular 
purpose. No agent, distributor, or employee of Company as au-
thority to extend the scope of this warranty or make any other 
representation, promise or warranty with respect to the Products.

(c)	� Company warrants to Customer that it shall perform the Services 
using personnel of required skill, experience, and qualifications 
and in a professional and workmanlike manner in accordance with 
generally recognized industry standards for similar services and 
shall devote adequate resources to meet its obligations under this 
Agreement.

(d)	� Except for the services warranties set forth in Section 8(c), Compa-
ny makes no warranties whatsoever with respect to the services. 
All other warranties, express and implied, are expressly disclai-
med.

(e)	� Products manufactured by a third party (”Third Party Product“) 
may constitute, contain, be contained in, incorporated into, at-
tached to, or packaged together with, the Products. Third Party 
Products are not covered by the warranty in Section 8(a). For the 
avoidance of doubt, Company makes no representations or war-
ranties with respect to any third-party product, including any (a) 
warranty of merchantability; (b) warranty of fitness for a particular 
purpose; (c) warranty of title; or (d) warranty against infringement 
of intellectual property rights of a third party; whether express or 
implied by law, course of dealing, course of performance, usage of 
trade, or otherwise.

(f)	� The Company shall not be liable for a breach of the warranties set 
forth in Section 8(a) or Section 8(c) unless: (i) Customer gives writ-
ten notice of the defective or non-conforming Products or Servi-
ces, as the case may be, reasonably described, to Company within 
seven (7) days of the time when Customer discovers or ought to 
have discovered the defect; (ii) if applicable, Company is given a 
reasonable opportunity after receiving the notice of breach of the 
warranty set forth in Section 8(a) to examine such Products and 
Customer (if requested to do so by Company) returns such Pro-
ducts to Company‘s place of business at Company‘s cost for the 
examination to take place there; and (iii) Company reasonably ve-
rifies Customer‘s claim that the Products or Services are defective 
or non-conforming.

(g)	� The Company shall not be liable for a breach of the warranty set 
forth in Section 8(a) if: (i) Customer makes any further use of such 
Products after giving such notice; (ii) the defect arises because 
Customer failed to follow Company‘s oral or written instructions 
as to the storage, installation, commissioning, use, or maintenance 
of the Products; or (iii) Customer either directly or through a third-
party alters or repairs such Products without the prior written 
consent of Company; or (iv) if the Product is damaged as a result 
of acts of Customer or third parties, acts of God or Nature, abuse, 
misapplication or other similar events. 

(h)	� Subject to Section 8(f) and Section 8(g) above, with respect to any 
such Products during the Warranty Period, Company shall, in its 
sole discretion, either: (i) repair or replace such Products (or the 
defective part) or (ii) credit or refund the price of such Products at 
the pro rata contract rate provided that, if Company so requests, 
Customer shall, at Company‘s expense, return such Products to 
Company.

(i)	� Subject to Section 8(f)  above, with respect to any Services subject 
to a claim under the warranty set forth in Section 8(c), Company 
shall, in its sole discretion, (i) repair or re-perform the applicable 
Services or (ii) credit or refund the price of such Services at the pro 
rata contract rate.

(j)	� The remedies set forth in Section 8(h) and Section 8(i) are the 
Customer‘s sole and exclusive remedy and Company‘s entire lia-
bility for any breach of the limited warranties set forth in Section 
8(a) and Section 8(c), respectively.
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G e n e r a l  T e r ms   a n d  C o n d i t i o n s  o f  S a l e

9 . 	 L i m i t a t i o n  o f  L  i a b i l i t y

(a)	� In no event shall Company be liable to Customer or any third party 
for any loss of use, revenue or profit, or for any consequential, indi-
rect, incidental, special, exemplary, or punitive damages whether 
arising out of breach of contract, tort (including negligence), or 
otherwise, regardless of whether such damages were foreseeable 
and whether or not Company has been advised of the possibility 
of such damages, and notwithstanding the failure of any agreed or 
other remedy of its essential purpose.

(b)	� In no event shall Company‘s aggregate liability arising out of or re-
lated to this agreement, whether arising out of or related to breach 
of contract, tort (including negligence), or otherwise, exceed two 
times the total of the amounts paid to Company for the products 
and services sold hereunder or $1,000,000.00, Whichever is less.

(c)	� The limitation of liability set forth in Section 8(b) shall not ap-
ply to (i) liability resulting from Company‘s gross negligence or 
willful misconduct and (ii) death or bodily injury resulting from 
Company’s acts or omissions.

(d)	� It is agreed and acknowledged that the provisions of these Terms 
allocate the risks between Company and the Customer in a fair 
and equitable manner, Customer’s pricing reflects this allocation 
of risk, and but for this allocation and limitation of liability, Custo-
mer would not have agreed to sell the Products to Customer.

(e)	� In jurisdictions that limit the scope of, or preclude limitations or 
exclusions of, remedies or damages or of liability such as liability 
for gross negligence or willful misconduct or do not allow implied 
warranties to be excluded, the limitation or exclusion of warran-
ties, remedies, damages or liability set forth herein are intended to 
apply to the maximum extent permitted by applicable law.

1 0 . 	 I n d e m n i f i c a t i o n

1 1 . 	 I n s u r a n c e

(a)	� Subject to the limitations set forth in these Terms, Customer ag-
rees to diligently defend, and hold harmless and indemnify, Com-
pany and its directors, officers, employees, shareholders, affiliates, 
agents and representatives from and against any and all liability, 
claims, lawsuits, losses, demands, damages, costs and expenses, 
including, without limitation, reasonable attorney’s fees and costs, 
expert’s fees and costs, and court costs, (the “Losses”) arising from 
any third party claim (i) due to any use of the Products of any na-
ture, except to the extent such Losses have been incurred as a di-
rect result of a breach of Company’s warranty, Company’s willful 
and knowing infringement of the intellectual property rights of any 
third party, or Company’s gross negligence or willful misconduct, 
or (ii) arising out of any breach of any of Customer’s representa-
tions or covenants or other terms contained in these Terms or any 
contract in which these Terms are incorporated or to which these 
Terms are attached or made part of, or (iii) arising out of the impro-
per use, storage, handling, transportation, maintenance, modifica-
tion or alteration of Products by or on behalf of Customer or any 
third party; or (iv) arising out of a design or specification which is 
provided by or on behalf of Customer or any modification of the 
Product made by or on behalf of Customer.

(b)	� Subject to the limitations set forth in these Terms, Company ag-
rees to diligently defend, and hold harmless and indemnify, Custo-

mer and its directors, officers, employees, shareholders, affiliates, 
agents and representatives from and against any and all Losses 
arising directly or indirectly out of (i) Company’s strict liability, ne-
gligence or willful misconduct with respect to any product liability 
claims, or (ii) any material breach or misrepresentation of any of 
Company’s representations or covenants or other terms contained 
in these Terms or any contract in which these Terms are incorpora-
ted or to which these Terms are attached or made part of.

(c)	� Each indemnitee shall notify the indemnitor in writing within 10 
days of the receipt of any claim, suit or proceeding, including any 
incidents involving personal injury or damage to property. The 
indemnitee shall cooperate with the indemnitor with regard to 
the defense of any suit or threatened suit. In the event of a claim 
involving an accident or safety issue, the indemnitor shall make 
available all statements, reports and tests concerning the incident. 
The indemnitor may assume control of the defense of any such 
claim, proceeding or suit and shall have the authority to settle or 
otherwise dispose of any such suit or threatened suit, and to appeal 
any adverse judgment which may be entered, except that the in-
demnitor shall obtain the indemnitee’s prior written consent to any 
settlement.

	� During the term of this Agreement and for a period of 3 years 
thereafter, Customer shall pay for and maintain comprehensive 
general liability insurance with financially sounds and reputable 
insurers, including insurance coverage for premises operations, 
independent contractors, completed operations, contractual li-
ability, personal injury liability, property damage including fire, 
casualty, and flood (broad form), bodily injury (occurrence in lieu 
of accident coverage) in the following amounts:

	� Liability Insurance -- $3,000,000/total liability coverage; 
$1,000,000/each occurrence 

	
	� Personal Injury -- $2,000,000/total liability coverage; $1,000,000/

each occurrence 

	� Property Damage -- $2,000,000/total liability coverage; 
$1,000,000/each occurrence 

	� Products-Completed Operations -- $2,000,000/total liability co-
verage

	
	� Upon Company‘s request, Customer shall provide Company with 

a certificate of insurance from Customer‘s insurer evidencing the 
insurance coverage specified in these Terms. The certificate of in-
surance shall name Company as an additional insured. Customer 
shall provide Company with 30 days‘ advance written notice in the 
event of a cancellation or material change in Customer‘s insurance 
policy. Except where prohibited by law, Customer shall require its 
insurer to waive all rights of subrogation against Company‘s insu-
rers and Company.



0 7

G e n e r a l  T e r ms   a n d  C o n d i t i o n s  o f  S a l e

1 2 . 	 C o m p l i a n c e  w  i t h  L  a w

	� Customer shall comply with all applicable laws, regulations, and 
ordinances. Customer shall maintain in effect all the licenses, 
permissions, authorizations, consents, and permits that it needs 
to carry out its obligations under this Agreement. [Customer shall 
comply with all export and import laws of all countries involved 
in the sale of the Products under this Agreement or any resale of 

the Products by Customer.] Customer assumes all responsibility 
for shipments of Products requiring any government import clea-
rance. Company may terminate this Agreement if any governmen-
tal authority imposes antidumping or countervailing duties or any 
other duties or penalties on the Products.

1 3 . 	 T e r m i n a t i o n

1 4 . 	 W a i v e r

1 5 . 	 C o n f i d e n t i a l  I  n f o r m at i o n  a n d  P r o p r i e ta r y  R  i g h t s

	� In addition to any remedies that may be provided under these 
Terms, Company may terminate this Agreement with immedia-
te effect upon written notice to Customer, if Customer: (a) fails to 
pay any amount when due under this Agreement and such failure 
continues for 7 days after Customer‘s receipt of written notice of 

nonpayment; (b) has not otherwise performed or complied with 
any of these Terms, in whole or in part; or (c) becomes insolvent, 
files a petition for bankruptcy or commences or has commenced 
against it proceedings relating to bankruptcy, receivership, reor-
ganization, or assignment for the benefit of creditors.

	� No waiver by Company of any of the provisions of this Agreement 
is effective unless explicitly set forth in writing and signed by 
Company. No failure to exercise, or delay in exercising, any right, 
remedy, power, or privilege arising from this Agreement operates 

or may be construed, as a waiver thereof. No single or partial exer-
cise of any right, remedy, power, or privilege hereunder precludes 
any other or further exercise thereof or the exercise of any other 
right, remedy, power, or privilege.

(a)	� All non-public, confidential or proprietary information of Compa-
ny, including but not limited to, specifications, samples, patterns, 
designs, plans, drawings, documents, data, business operations, 
customer lists, pricing, discounts, or rebates, disclosed by Com-
pany to Customer, whether disclosed orally or disclosed or ac-
cessed in written, electronic or other form or media, and whether 
or not marked, designated, or otherwise identified as ”confiden-
tial“ in connection with this Agreement is confidential, solely for 
the use of performing this Agreement and may not be disclosed 
or copied unless authorized in advance by Company in writing. 
Upon Company‘s request, Customer shall promptly return all do-
cuments and other materials received from Company. Company 
shall be entitled to injunctive relief for any violation of this Section. 
This Section does not apply to information that is: (a) in the public 
domain; (b) known to Customer at the time of disclosure; or (c) 
rightfully obtained by Customer on a non-confidential basis from 
a third party.

(b)	� All inventions (whether patented or not), methods, processes, 
know-how, layouts, models, designs, sketches, drawings, blue-
prints, patterns, trade secrets, copyrights, mask works, trade 
names, registered and unregistered trademarks and service 
marks, proprietary materials or other intellectual property and all 
improvements or modifications relating to any of the foregoing, 

incorporated into or in any manner associated with or attached to 
the Products or otherwise provided to Customer (the “Company 
Intellectual Property”) are and shall at all times remain the sole 
property of Company or its Licensors. Customer agrees not to (a) 
modify, translate, decompile, reverse engineer, copy or duplicate 
the Company Intellectual Property, nor to remanufacture or have 
remanufactured any products which incorporate the Company In-
tellectual Property, (b) to use any of Company’s trademarks, ser-
vice marks or trade names in any manner without the prior written 
permission of Company, or (c) to infringe, or permit a third party to 
infringe, any such Company Intellectual Property or to adapt the 
Products in any way or to create a derivative work of any of the 
Company Intellectual Property, except as may be authorized in 
writing by Company. Any act or omission of Customer contrary to 
the provisions of this Section 15 shall be a material breach of these 
Terms.

(c)	� Unless otherwise agreed to in writing, all tools, models, plans, 
blueprints or other devices and/or documents used and/or deve-
loped by Company (the “Tools”) in order to fulfill any Order or 
Special Order are the property of the Company, even if the cost of 
development and/or manufacturing of such Tools was wholly or 
partially borne by the Customer.
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1 7. 	 A s s i g n m e n t

1 8 . 	 R e l a t i o n s h i p  o f  t  h e  P a r t i e s

	� Customer shall not assign any of its rights or delegate any of its ob-
ligations under this Agreement without the prior written consent 
of Company. Any purported assignment or delegation in violation 

of this Section is null and void. No assignment or delegation relie-
ves Customer of any of its obligations under this Agreement.

	� The relationship between the parties is that of independent con-
tractors. Nothing contained in this Agreement shall be construed 
as creating any agency, partnership, joint venture, or other form 

of joint enterprise, employment, or fiduciary relationship between 
the parties, and neither party shall have authority to contract for 
or bind the other party in any manner whatsoever.

1 9 . 	 N o  T h i r d - P a r t y  B  e n e f i c i a r i e s

2 0 . 	 G o v e r n i n g  L  a w

2 1 . 	 S u b m i s s i o n  t  o  J  u r i s d i c t i o n

	� This Agreement is for the sole benefit of the parties hereto and their 
respective successors and permitted assigns and nothing herein, 
express or implied, is intended to or shall confer upon any other 

person or entity any legal or equitable right, benefit, or remedy of 
any nature whatsoever under or by reason of these Terms.

	� All matters arising out of or relating to this Agreement are gover-
ned by and construed in accordance with the internal laws of the 
State of New York without giving effect to any choice or conflict 

of law provision or rule (whether of the State of New York or any 
other jurisdiction) that would cause the application of the laws of 
any jurisdiction other than those of the State of New York.

	� Any legal suit, action, or proceeding arising out of or relating to this 
Agreement shall be instituted in the federal courts of the United 
States of America or the courts of the State of New York in each 

case located in the City of New York, New York County, and each 
party irrevocably submits to the exclusive jurisdiction of such 
courts in any such suit, action, or proceeding.

16 . 	 F o r c e  M  a j e u r e

	� No party shall be liable or responsible to the other party, or be 
deemed to have defaulted under or breached this Agreement, 
for any failure or delay in fulfilling or performing any term of this 
Agreement (except for any obligations of Customer to make pay-
ments to Company hereunder), when and to the extent such failure 
or delay is caused by or results from acts beyond the impacted 
party‘s (”Impacted Party“) reasonable control, including, without 
limitation, the following force majeure events (”Force Majeure 
Event(s)“): (a) acts of God; (b) flood, fire, earthquake, other poten-
tial disaster(s) or catastrophe(s), such as epidemics, or explosion; 
(c) war, invasion, hostilities (whether war is declared or not), terro-
rist threats or acts, riot or other civil unrest; (d) government order, 
law, or actions; (e) embargoes or blockades in effect on or after the 
date of this Agreement; and (f) national or regional emergency; 
and (g) strikes, labor stoppages or slowdowns, or other industrial 
disturbances; and (h) telecommunication breakdowns, power ou-
tages or shortages, lack of warehouse or storage space, inadequate 

transportation services, or inability or delay in obtaining supplies 
of adequate or suitable materials; and (i) other similar events bey-
ond the reasonable control of the Impacted Party. The Impacted 
Party shall give notice within 5 days of the Force Majeure Event 
to the other party, stating the period of time the occurrence is ex-
pected to continue. The Impacted Party shall use diligent efforts 
to end the failure or delay and ensure the effects of such Force 
Majeure Event are minimized. The Impacted Party shall resume 
the performance of its obligations as soon as reasonably practi-
cable after the removal of the cause. In the event that the Impacted 
Party‘s failure or delay remains uncured for a period of 60 conse-
cutive days following written notice given by it under this Section 
16, either party may thereafter terminate this Agreement upon 7 
days‘ written notice, however already accepted purchase orders 
may not be terminated at all hereunder. 



2 2 . 	 I n j u n c t i v e  R  e l i e f

2 3 . 	 N o t i c e s

	� In the event of a violation or threatened violation of Company’s 
proprietary rights, Company shall have the right, in addition to 
such other remedies as may be available pursuant to law or this 
Agreement, to temporary or permanent injunctive relief enjoining 

such act or threatened act. The parties acknowledge and agree 
that legal remedies for such violations or threatened violations are 
inadequate and that Company would suffer irreparable harm.

	� All notices, requests, consents, claims, demands, waivers, and 
other communications hereunder (each, a ”Notice“) shall be in wri-
ting and addressed to the parties at the addresses set forth on the 
face of the Sales Confirmation or to such other address that may 
be designated by the receiving party in writing. All Notices shall 
be delivered by personal delivery, nationally recognized overnight 

courier (with all fees pre-paid), email or facsimile (with confirma-
tion of transmission), or certified or registered mail (in each case, 
return receipt requested, postage prepaid). Except as otherwise 
provided in this Agreement, a Notice is effective only (a) upon re-
ceipt of the receiving party, and (b) if the party giving the Notice 
has complied with the requirements of this Section.
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2 4 . 	 S e v e r a b i l i t y

	� If any term or provision of this Agreement is invalid, illegal, or 
unenforceable in any jurisdiction, such invalidity, illegality, or un-
enforceability shall not affect any other term or provision of this 

Agreement or invalidate or render unenforceable such term or 
provision in any other jurisdiction.

2 5 . 	 S u r v i v a l

2 6 . 	 A m e n d m e n t  a n d M   o d i f i c a t i o n

	� Provisions of these Terms which by their nature should apply bey-
ond their terms will remain in force after any termination or expi-
ration of this Agreement including, but not limited to, the following 
provisions: Limitation of Liability, Indemnification, Insurance, 

Compliance with Laws, Confidential Information and Proprietary 
Rights, Governing Law, Submission to Jurisdiction, Injunctive Re-
lief and Survival.

	� These Terms may only be amended or modified in a writing sta-
ting specifically that it amends these Terms and is signed by an 
authorized representative of each party.
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